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3rd Meeting, 2019 (Session 5) 
 

Tuesday 22 January 2019 
 
The Committee will meet at 9.20 am in the Robert Burns Room (CR1). 
 
1. European Union (Withdrawal) Act 2018: The Committee will consider a 

proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal— 

 
The Waste (Miscellaneous Amendments) (EU Exit) (No.2) Regulations 
2018.  
 
 

2. Climate Change (Emissions Reduction Targets) (Scotland) Bill  (in private) 
(in private): The Committee will consider a draft Stage 1 report. 
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Environment, Climate Change and Land Reform Committee 
 

3rd Meeting, 2019 (Session 5), Tuesday, 22 January 2019 
 

European Union (Withdrawal) Act 2018 
 
Introduction 

1. This paper details a consent notification sent by the Scottish Government 
and related correspondence in relation to— 

• The Waste (Miscellaneous Amendments) (EU Exit) (No.2) 
Regulations 2018. 

2. The Committee is invited to consider the consent notification and agree 
whether it is content for the Scottish Government to give its consent for UK 
Ministers to lay the instrument. 

Background  

3. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considers a UK-
wide approach to the legislative changes would be appropriate (for example, to 
avoid duplication of effort, or where only technical or minor amendments are 
required), the UK Parliament can legislate on behalf of the Scottish Parliament. 

4. For each UK statutory instrument which relates to a devolved matter, 
Scottish Ministers have undertaken to write to the Scottish Parliament setting 
out its proposed consent in a consent notification. 

5. A protocol has been agreed which sets out the shared understanding 
between the Scottish Government and the Scottish Parliament on the process 
for obtaining the approval of the Scottish Parliament to the Scottish Ministers’ 
consent to the UK Parliament legislating on these devolved matters.  The 
protocol states that the Scottish Parliament will normally have 28 days to 
consider a consent notification. 

6. The protocol also categorises UK statutory instruments as category A 
(minor or technical amendments), category B (more significant policy decisions) 
or category C (matters which should be subject to the existing joint procedure 
(an SI laid in both the UK and Scottish Parliaments)). 

7. Under the protocol, following its consideration of a consent notification, a 
committee can— 

• Write to the Scottish Government confirming its agreement with the 
consent notification; or 

• Report to Parliament and recommend that— 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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o it is content for consent to be given for a UK SI to be made in the 
UK Parliament only.  

o It is not content with the Scottish Government granting its consent 
and that the proposals should be made by an SSI; or 

o It is not content with the Scottish Government granting its consent 
and that the proposals should be included as a UK SI made under 
the joint procedure. 

8. Where a different way of dealing with EU withdrawal, or a different policy 
outcome, is required in Scotland, the Scottish Government will pursue Scottish 
statutory instruments in the Scottish Parliament. 

The Waste (Miscellaneous Amendments) (EU Exit) (No.2) Regulations 
2018 

9. The Cabinet Secretary wrote to the Committee on 12 December 2018 and 
the consent notification is attached in Annexe A for members’ information.  The 
Scottish Government has determined that this notification is category A.  
Further information about the legislative changes the SI seeks to make are set 
out in the consent notification.  The deadline for the Committee’s consideration 
is 25 January 2019.   

10. The Convener wrote to the Minister seeking further information on a 
number of points in advance of this meeting.  The Cabinet Secretary’s response 
is attached in Annexe B.   

For Decision 

11. The Committee is invited to consider the consent notification and agree 
whether it is content for the Scottish Government to give its consent for UK 
Ministers to lay following statutory instruments in the UK Parliament— 

• The Waste (Miscellaneous Amendments) (EU Exit) (No.2) 
Regulations 2018. 

The Waste (Miscellaneous Amendments) (EU Exit) Regulations 2018 

12. Members will also note that the Cabinet Secretary’s letter attached at 
Annexe B confirms the Waste (Miscellaneous Amendments) (EU Exit) 
Regulations 2018 (considered by the Committee on 4 December 2018) has 
been laid in the UK Parliament.   

13. Members will note the Scottish Government informs the Committee that 
“the regulations vary in one respect from the original proposal but that the 
variation is not so significant as to need any further process”.  It is not felt this 
variation raises any legal or policy issues. 

Clerks 
Environment, Climate Change and Land Reform Committee 
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NOTIFICATION FROM THE SCOTTISH GOVERNMENT 
 
WASTE - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Waste (Miscellaneous Amendments) (EU Exit) (No. 2) Regulations 2019 
 
1. Name of instrument and summary of proposal: 

 
The Waste (Miscellaneous) Amendments (EU Exit) (No. 2) Regulations 2019 (“The 
Regulations”) are made under powers in section 2(2) of the European Communities 
Act 1972 and section 8 of the European Union (Withdrawal) Act 2018.  They amend 
the secondary legislation detailed below on producer responsibility obligations under 
EU waste law. The EU provisions deal with the production, recycling, reuse and 
disposal of packaging, motor vehicles, batteries and accumulators, and electrical and 
electronic equipment by means of placing obligations on producers to ensure that 
certain environmental standards and targets are met, and recycling, reuse and 
recovery of materials are prioritised.  
 
The Regulations aim to ensure that the secondary legislation is up-dated and 
amended, and any necessary modifications are made to the relevant Directives so 
that that the producer responsibility regime continues to function effectively after 
exiting the European Union. Certain provisions extend to England and Wales only – 
those that amend secondary legislation on controlled waste, hazardous waste and 
extractive waste.   

 
2. Explanation of law that the proposals amend and summary of the proposals 
 
The Regulations amend 12 sets of waste Regulations, 8 of which extend to Scotland. 
They implement the following European Directives relating to producer responsibility 
obligations: 
 

• Directive 2000/53/EC on end-of-life vehicles 

• Directive 91/689/EEC on hazardous waste  

• Directive 94/62/EC on packaging and packaging waste as amended by 
Council Regulation (EC) No 1882/2003, Directive 2004/12/EC and Directive 
2005/20/EC 

• Directive 2006/66/EC on batteries and accumulators and waste batteries and 
accumulators and repealing Directive 91/157/EEC 

• Directive 2006/21/EC on the management of waste from extractive industries 
(in respect of modifications for England and Wales only) 

• Directive 2008/98/EC on waste 

• Directive 2011/65/EU on the restriction of the use of certain hazardous 
substances in electrical and electronic equipment 
 

The regulations which are amended and extend to Scotland are: – 
 
The End-of-Life Vehicles Regulations 2003 transpose the production, treatment and 
destruction requirements of Directive 2000/53/EC of the European Parliament and the 
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Council on end-of-life vehicles. They provide for the design requirements for materials 
and components of vehicles put on the market after the Regulations came into effect. 
They also introduce minimum treatment standards and the Certificate of Destruction, 
which deregisters a vehicle from the national vehicle database on notification by an 
authorised treatment facility (licensed by the Scottish Environment Protection Agency 
(SEPA) in Scotland). The Regulations update definitions in the End-of-Life Vehicles 
Regulations, and modify the Waste Framework Directive in its application to these 
regulations to ensure continued operability by appropriate UK agencies and authorities 
on and after exit day - in Scotland the Scottish Ministers, SEPA and local authorities. 
 
The End-of-Life Vehicles (Producer Responsibility) Regulations 2005 transpose 
the aspects of Directive 2000/53/EC on the end-of-life vehicles relating to producer 
responsibility for establishing collection systems to take back end-of-life vehicles free 
of charge, and the arrangements for meeting re-use, recycling and recovery targets, 
from 2006. The Regulations update definitions in these regulations, and modify the 
End –of-Life Vehicles and Waste Directives in their application to these regulations to 
ensure continued operability by appropriate UK agencies and authorities on and after 
exit day – in Scotland the Scottish Ministers, SEPA and local authorities. 
 
The Producer Responsibility Obligations (Packaging Waste) Regulations 2007 
transpose Council Directive 94/62/EC on packaging and packaging waste, as 
amended by Council Regulation (EC) No 1882/2003, Council Directive 2004/12/EC 
and Council Directive 2005/20/EC. These regulations make provision for the 
management of packaging waste, and the prevention or reduction of the impact of 
packaging and packaging waste on the environment.  They encourage minimisation 
of the use and reuse of packaging, and set recovery and recycling targets, whilst also 
seeking to avoid obstacles to trade and the distortion and restriction of competition.  
The Regulations update definitions in these regulations and modify the Packaging 
Waste and Waste Directives in their application to these regulations to ensure 
continued operability by appropriate UK agencies and authorities on and after exit day 
- in Scotland the Scottish Ministers and SEPA. 
 
The Batteries and Accumulators (Placing on the Market) Regulations 2008 
partially transpose Directive 2006/66/EC on batteries and accumulators and waste 
batteries and accumulators. The purpose of these regulations is to protect the 
environment and human health. They provide that new batteries (single use cells) and 
accumulators (commonly known as rechargeable batteries) or appliances containing 
batteries or accumulators that are placed on the market must not contain prohibited 
levels of heavy metals and that they must be labelled to show the presence of lead-
acid, cadmium or mercury and to promote recycling. They also provide that certain 
types of new electrical and electronic equipment must be designed in a way that 
facilities the easy removal of waste batteries and accumulators for recycling purposes. 
The Regulations update definitions and modify the WEEE and Waste Directives in 
their application to these regulations to ensure continued operability by the appropriate 
UK agency on and after exit day – in Scotland, SEPA.  
 
The Waste Batteries and Accumulators Regulations 2009 partially transpose 
Directive 2006/66/EC on batteries and accumulators and waste batteries and 
accumulators. They require producers of batteries and accumulators to take 
responsibility for separately collecting and recycling batteries and accumulators once 
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they become waste; enable the setting up, operation and monitoring of battery 
compliance schemes; provide for the treatment and recycling of batteries, and the 
monitoring of compliance with the schemes and the regulations by appropriate 
authorities.  The Regulations update definitions in these regulations and modify the 
Waste and Landfill Directives in their application to these regulations to ensure 
continued operability by appropriate UK agencies and authorities on and after exit day 
- in Scotland the Scottish Ministers, SEPA and local authorities. 
 

 The Restrictions of the Use and Certain Hazardous Substances in Electrical and 
Electronic Equipment Regulations 2012 transpose Directive 2011/65/EU on the 
restriction of the use of certain hazardous substances in electrical and electronic 
equipment (EEE) with the aim of contributing to the protection of human health and 
the environment (including environmentally sound recovery and disposal of waste 
EEE). These regulations prohibit or restrict the use of certain hazardous substances 
in defined categories of electrical and electronic equipment (EEE), and require 
compliant products to be CE marked for ease of identification, recovery, reuse and 
disposal. They also require economic operators to meet certain requirements and 
provide for the monitoring and enforcement of the requirements and prohibitions 
provided for in these regulations.  The Regulations amend these regulations by 
adapting the CE marking and procedural requirements currently transposed in these 
regulations, to work on a UK basis.  They also modify the Directive in its application to 
these regulations They retain all existing obligations, standards and procedures, and 
ensure the conformity procedures and technical documentation will continue to 
operate effectively on and after exit day.  
 
The Waste Electronic and Electrical Equipment Regulations 2013 transpose the 
main provisions of Directive 2012/19/EU on waste electrical and electronic equipment 
(WEEE).  The main purpose of the Directive is the protection of the environment and 
human health. These regulations provide that producers of electrical and electronic 
equipment (EEE) will be financially responsible for managing the waste that arises 
from products they place on the market in the EU. Producers must also be registered 
with the appropriate authorities in any Member State where they place EEE onto the 
market either directly or by appointing an authorised representative to act on their 
behalf. They establish systems for the collection, treatment, recovery and 
environmentally sound disposal of most types of WEEE; and for the costs of these 
systems to be borne largely by the producers of such equipment. Distributors of EEE 
have obligations under these regulations to establish systems for the return of WEEE 
from private households free of charge.  The Regulations update and amend these 
regulations so that they continue to operate on a UK basis, retaining all existing 
obligations, and procedures.  They also modify the WEEE, Waste, Basic Safety 
Standards and Industrial Emissions Directives in their application to these regulations 
to ensure continued operability by appropriate UK agencies and authorities on and 
after exit day - in Scotland, Scottish Ministers, SEPA and local authorities. 

 
The Packaging (Essential Requirements) Regulations 2015 transpose Articles 9 
and 11 of Directive 94/62/EC of the European Parliament and Council on packaging 
and packaging waste, last amended by of Directive (EU) 2015/720. These regulations 
set the essential requirements packaging must meet (including requirements as to 
production, recyclability, reuse and disposal) before it can be placed on the market. 
They provide enforcement authorities with powers to enforce the requirements of 
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these regulations. The Regulations amend these regulations so that they continue to 
operate on and after exit day, but restricted in application to the UK. They make 
provision for the continued recognition of published EU and member state standards 
as a means of complying with the requirements of the regulations. They also modify 
the Waste Directive as it applies to these regulations, to ensure continued operability 
by appropriate UK agencies on and after exit day - in Scotland, SEPA. 

 
3. Why are these changes necessary? 

 
The European Union (Withdrawal) Act 2018 provides that EU provisions will become 
domestic law on exit, and makes some modifications to ensure continued operability 
of retained EU law in these circumstances, The Act also makes provision to address 
further deficiencies that may be identified. 
 
These Regulations make provision in respect of additional identified deficiencies to the 
Producer Responsibility Schemes.  These Schemes operate on a UK basis, by 
agreement with the devolved administrations. The Regulations make the changes 
necessary to enable their continued and effective operability on and after exit day. 
They remove EU provisions which have no practical application in relation to the UK 
or part of it; enable certain functions to be exercised by appropriate UK bodies; and 
remove redundant provisions that were dependent on the UK’s membership of the EU. 
 
There is no change of policy in respect of any of the provisions modified by the 
Regulations, beyond the changes necessitated by leaving the EU. 
 
4. Scottish Government categorisation of significance of proposals 
 
Category A.  The changes made by the Regulations are technical, and provide for a 
continuation of current functions and responsibilities (particularly of SEPA and local 
authorities).  It is beneficial to make provision on a UK basis as it accords with current 
practice where there is agreement amongst administrations that the schemes operate 
across the UK.  They ensure continuation of present arrangements.   
 
5. Impact on Devolved Area 
 
Producer Responsibility Schemes operate at UK level by agreement with Scottish 
Ministers, on the basis of powers which are devolved. We have ensured that devolved 
interests are recognised and accounted for. 
 
6. Stakeholder engagement/consultation 
 
We have written to our stakeholders setting out the general approach we are taking to 
correcting deficiencies in environmental legislation and we are in regular contact with 
all our stakeholders regarding the move towards leaving the EU. SEPA has also 
considered the Regulations, and we have taken account of their comments.  However, 
these measures are aimed solely at preserving the functioning of the law as it stands 
at present and, therefore, we have not undertaken any engagement, or any formal 
consultation, about these specific amendments. 
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7. Any other impact assessments 
 
On the basis that these amendments do not result in any policy changes, no impact 
assessment has been prepared.  
 
8. Summary of reasons for Scottish Ministers proposing to consent to UK 

Ministers legislating 
 
The provisions were made at the UK level to reflect the fact that all of the current 
domestic Producer Responsibility Schemes operate on a UK basis. The most effective 
and transparent way to make the changes necessary to address deficiencies is to do 
so at the same level. Officials have worked with DEFRA to ensure the drafting delivers 
for our interests and respects devolved competence in Scotland, and so Scottish 
Ministers propose to agree to a UK approach for these deficiencies. 
 
9. Have Scottish Ministers had regard to the guiding principles on animal 

welfare and the environment? 
 
Yes. The guiding principles on the environment as set out in Articles 13 and 191(2) in 
Titles II and XX respectively of the Treaty on the Functioning of the European Union 
are relevant to these proposals. The legislation modified by the Regulations is already 
in line with these principles, and as no policy changes are being introduced, it is 
considered that these amendments are in adherence with these principles. 
 
10. Are there governance issues in relation to this proposal, and how will these 

be regulated and monitored post-withdrawal? 
 
Scottish Ministers will consult on the governance gaps that will be created once the 
UK leaves the EU, with a view to bringing proposals back to the Scottish Parliament 
on medium and long-term governance arrangements once the future relationship is 
clear.    
 
We have been engaged in framework discussions with all the administrations of the 
UK and the relevant regulators specifically looking at the waste regulation in the UK 
outside of the EU and its existing regime. These framework discussions are 
progressing.  The Scottish Government’s position is that these arrangements should 
be based on staying closely aligned with the existing EU waste regulatory regime and 
maintaining existing standards of protection for human health and the environment. 
 
11. Intended UK laying date  
 
This instrument is subject to the negative procedure and will be laid for sifting at 
Westminster on 18 December.  Defra have agreed that no EU Exit SIs will proceed to 
be made (for negative procedure SIs), or laid in draft (for affirmative SIs), until after 
they have been through the consent process agreed with the Scottish Parliament. 
 
12. Does the Scottish Parliament have 28 days to scrutinise? 
 
Yes.   
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13. Information about any time dependency associated with the proposal? 
 
It is essential that the Regulations are in force on the day we exit the EU in the event 
of a no deal scenario to ensure that legislation is operable to allow continued high 
levels of protection for human health and the environment, continued facilitation of the 
prevention of waste, and its effective re-use, recycling and disposal within the UK.  In 
addition, this is likely to be particularly important in maintaining the standards that will 
enable the shipment of waste within and outwith the UK. 
 
14. Any significant financial implication? 
 
These regulations make technical amendments to existing regimes to preserve the 
way they function after exit. There are no significant financial implications associated 
with the proposals. 
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FURTHER INFORMATION FROM THE CABINET SECRETARY, 
16 JANUARY 2019 

 
The Waste (Miscellaneous Amendments) (EU Exit) Regulations 2019 
 
The Scottish Parliament recommended on 5 December 2018 that the Waste 
(Miscellaneous Amendments) (EU Exit) Regulations 2019 should include Scottish 
devolved matters, as set out in the notification to the Parliament.  
 
The Waste (Miscellaneous Amendments) (EU Exit) Regulations 2019 were laid in draft 
in the UK Parliament on 17 December 2018. I can now confirm that the regulations 
vary in one respect from the original proposal but that the variation is not so significant 
as to need any further process. The regulations now include amendments to the 
Environmental Protection Act 1990 to update references to the Waste Framework 
Directive; and to modify the application of Waste Framework Directive for the purposes 
of Part II of that Act (the regulation of waste) so that it continues to function effectively 
post exit.  These changes are of the same nature as those made in the rest of the 
regulations and do not represent a change of policy or operability post exit.   
 
A copy of the SI can be found on the UK Parliament at— 
https://beta.parliament.uk/work-packages/bQ6Qmvky  
 
The Waste (Miscellaneous Amendments) (EU Exit) (No.2) Regulations 2019 
 
In respect of the notification of these Regulations, the Committee has asked - 
 
Environmental principles  
The notification states the Regulations are in adherence with the guiding principles on 
the environment as set out in the Treaty on the Functioning of the European Union. 
The Regulations implement European directives relating to producer responsibility 
obligations, which are underpinned by a number of additional principles: the waste 
hierarchy principle, the proximity principle, the producer responsibility principle and the 
self-sufficiency principle.  
 
Although these principles may be mentioned in specific pieces of UK legislation, and 
current Regulations may be designed to be compatible with them, they are not 
necessarily all set out in UK law as underlying principles. The Withdrawal Act 2018 
does not commit to maintaining these specific principles.  
 
It would be helpful, therefore, if you could provide further information about how 
the proposed Regulations will ensure that the above principles of EU waste law 
are transferred into UK law? 
 
The Scottish Government responds – 
As the Committee is aware, the Scottish Government are committed to maintaining or 
exceeding EU environmental standards and have consistently said that EU Exit must 
not provide an excuse to lower environmental standards in Scotland, the UK or 
Europe. In particular, the Scottish Government is committed to ensuring that the EU 
environmental principles established by the Treaty of the Functioning of the European 

https://beta.parliament.uk/work-packages/bQ6Qmvky
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Union (TFEU) continue to sit at the heart of environmental policy and law in Scotland, 
guiding our future strategic approach to environmental policy. 
 
The regulations which would be amended by the Waste (Miscellaneous Amendments) 
(EU Exit) (No.2) Regulations 2019 transpose EU legislation which is based on the 
polluter pays principle referred to in TFEU (of which the “producer responsibility 
principle” is a part), and on the additional principles referred to by the Committee. That 
position would continue post exit, and the regulations as amended would form part of 
EU retained law. Separately the Waste Management Licensing (Scotland) Regulations 
2011 restate the waste hierarchy, the proximity principle and the principle of self-
sufficiency and place obligations on waste regulation authorities to comply with those 
principles in regulation of all waste.  These obligations will continue to apply to the 
regulation of waste in Scotland, and will ensure that these principles continue to 
underpin all waste regulation in Scotland. This includes situations and wastes covered 
by the retained EU law being amended by the Waste (Miscellaneous Amendments) 
(EU Exit) (No.2) Regulations 2019, and no further transposition of those principles is 
necessary in that instrument. Further, the principles of proximity and self-sufficiency 
as far as they apply to transboundary shipment of waste also appear in the Basel 
convention to which the UK will remain a party post-exit. 
 
Implementation of the Circular Economy Package  
Legislative proposals on waste have been adopted by the EU under its Circular 
Economy Package, which amend Directive 2008/98/EC on waste, Directive 94/62/EC 
on packaging and packaging waste, Directive 2000/53/EC on end-of-life vehicles, 
Directive 2006/66/EC on batteries and accumulators and waste batteries and 
accumulators and Directive 2012/19/EU on waste electrical and electronic equipment. 
 
What is the Scottish Government’s position on whether and how these updated 
Directives should be transposed into Scottish and UK law in a no deal scenario? 
How does the Scottish Government’s position compare with that of the UK 
Government on this issue? 
 
The Scottish Government responds -  
The Scottish Government are committed to maintaining or exceeding EU 
environmental standards and have consistently said that EU Exit must not provide an 
excuse to lower environmental standards in Scotland, the UK or Europe. On the 
Circular Economy, Member States are required to bring into force the laws, regulations 
and administrative provisions necessary to comply with the revisions made to the 
Packaging and Packaging Waste, Waste Framework and Landfill of Waste Directives, 
as part of the European Commission’s Circular Economy Package by 5 July 2020. I 
can confirm that my officials are working closely with their counterparts in Defra on 
transposition arrangements for 2020, including analysis of where we already meet the 
provisions, and where further action and consultation may be required. As always, 
protection of Scotland’s natural environment is at the heart of this work and we are 
committed to maintaining or exceeding the standards set by Europe, including in the 
event of the UK exiting the EU. 
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